R WATERWATCH

PROTECTING NATURAL FLOWS IN OREGON RIVERS

THE KBRA'S UNWARRANTED AND COSTLY SUBSIDIES

Background: On January 7, 2010, the final draft of the Klamidgiuroelectric
Settlement Agreement (KHSA) and the final drafthef Klamath River Basin
Restoration Agreement (KBRA) were released for joulelview. The KHSA is an
agreement to initiate a process that may or mayeaot to the removal of one or more of
PacifiCorp’s lower four dams on the Klamath Riv@he KHSA is unnecessarily linked
to the KBRA, which has a $970 million price tagpotigh including no funding for dam
removal. The KBRA addresses other natural resagstees in the Klamath Basin that
are totally unrelated to dam removal, including agement of Lower Klamath and Tule
Lake National Wildlife Refuges. There have beemynguestions raised over the
purpose, meaning, impact, and propriety of manhefKBRA'’s provisions; particularly
those provisions pushed by the former administnaioreward special interests in the
Bureau of Reclamation’s Klamath Irrigation Proje@hese provisions consist of various
forms of subsidies that are not based on good ppblicy and are costly to the taxpayer
and the natural environment. The worst of thedsigies is discussed below:

1. Water Development Subsidy:The KBRA provides $92,500,000 to KWAPA (an
entity controlled by Klamath Project irrigatorsy fdbevelopment and implementation of a
Klamath Project water plan to align water supplg demand for Klamath Project
irrigators that rely on water diversions from thiatdath River (line 66, page 8,
Appendix C-2, and Section 15.2, Page 66 of the KBRPhe KBRA does not require
any NEPA review or other public oversight of theeelepment of the plan or expenditure
of the funds, and the only review allowed is a &9 teview by the Bureau of
Reclamation. Parties to the KBRA are bound to sudpnding to implement the water
plan even though no plan yet exists. Pre-agreetognbvide millions of dollars for
implementation of a Project water plan, before beaihle to assess specifically how
taxpayer dollars will be spent is not a responstol@mmitment of federal funds.

A large public investment needs to be made to peemidy reduce water demand in the
Klamath Basin in order to bring water use into hatawith what is sustainable.
Therefore, it is essential that funding is spenagian that will actually help solve the
basin’s water crisis and serve the public interésthe 2002 farm bill, $50 million was
allocated to Klamath Project farmers to reduce nd¢enand. Project irrigators acquired
new equipment, but no measurable water saving#tedsuom this significant public
expenditure. The U.S. taxpayer should not agaiasized to invest additional dollars
until it knows what public benefits will be achieleA scientifically based, permanent
demand reduction program should be developed bfettexal government with full
public participation and review under NEPA, othesgvihere is a great risk that this
funding results in another subsidy to Project atays without measurable public
benefits.
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There is a great concern that these public funddeiused by Project irrigators to drill
new wells and install new groundwater pumping @ahat would be owned and
operated by Project irrigators. As most groundwigit¢he basin is connected to surface
water this would amount to taking the same watest, fhrough a different straw. Such an
investment would contribute little to solving theter crisis in the basin, and could end
up being another drain on public resources andriboé to future water problems.

There need to be strict guidelines on how fundsilshibe spent in the basin. The best
investment for bringing water use back into balantth what is sustainable would be the
permanent acquisition of water rights or conseoratiasements that prohibit or limit
irrigation during below average water years. Aaerpercentage of any funding to be
required to be spent in this manner.

2. Power Subsidy: The KBRA provides over $50,000,000 in power sdiesi (See

KBRA Sections 14 and 17, and lines 72 -75 on Appe@d2). These subsidies will be
distributed to Klamath Project irrigators in Oregamd California, as well as certain
Klamath County, Oregon off-project irrigators taluee their power costs. $7,690,000 of
this sum will be direct payments to reduce powds iBection 17.5), while $42,498,000
(Section 17.7) will fund unspecified projects togeate renewable energy and increase
energy efficiency to indirectly reduce power casft&lamath Project and certain

Klamath County irrigators.

Klamath Project irrigators and Klamath County oféject irrigators enjoyed power rates
considerably below market rates for other agrigaltusers under special contracts with
PacifiCorp. Those contracts were terminated agidimatory by the Oregon Public
Utility Commission and the California Public UtiliCommission in 2007. To prevent
rate shock, the Oregon legislature passed legslgfiving affected Klamath County
Oregon irrigators a 7 year period during which ttipaiwer rates would be ramped up to
market value and the California Public Utility Cornission gave California Klamath
Project irrigators a 4 year period. After the rangpperiods, the two states did not find
any public policy reason to support the practicetber PacifiCorp customers continuing
to subsidize Klamath Project and Klamath Countgators.

Now that other PacifiCorp customers are no longesglizing them, these irrigators are
now looking to the U.S. taxpayer to pay for coninguto subsidize their power use.
There is no public policy purpose for this subsidlyprovides an unfair competitive
advantage over other nearby farmers and rancheygushhappen not to own lands in
the Klamath Project or Klamath County, and encoesawpt only wasteful power use, but
also wasteful water use as the power is used t@puater. Subsidized power in the
Klamath Basin has contributed to the basin’s wettisis and has also made it economical
to drain wetlands on Lower Klamath and Tule Lakéidveal Wildlife Refuges for

harmful commercial farming on refuge land.

It should also be noted that Section 17.6 of th&kiRBprovides that Klamath Project
irrigators receive an allocation of power from Benneville Power Administration that
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will also provide them a lower preferential powates from the Columbia River
Hydropower System.

3. Pumping Cost Subsidy: The KBRA, in Section 15.4.2A, modifies existingntracts
to change the cost allocation of the D plant pumtuy increasing the amount the
USFWS has to pay and decreasing the amount theLalks Irrigation District has to
pay. Since this would most likely violate curr&gclamation law on cost sharing,
Section15.4.6 of the KBRA attempts to circumvemt ldw by having the Secretary of
Interior agree that the cost sharing agreemerttseitKBRA are not a “contract” as
defined in the Reclamation Reform Act of 1982 (Rubbaw 97-293).

The D plant pumps water from Tule Lake over toKtemath Basin and keeps Tule Lake
National Wildlife Refuge lands and surrounding ptevlands drained for commercial
farming. The current contract between the fedgoakernment and the Tule Lake
Irrigation District (TID) provides that the D plaptimping costs be paid as follows:
USFWS 25%, TID 37.5% and Bureau of Reclamation3@a$%. Without any

justifiable rationale, D plant pumping costs wiltrease by 6.5% for the USFWS and
decrease by 6.5% for TID under the KBRA. The KBBR#lget provides for $170,000
per year to cover this cost (line 69, Appendix C-2)

It should be noted that the 37.5% of the pumpingscpicked up by the Bureau of
Reclamation is also highly questionable (the 37vi&8$ agreed to by BOR in 1975 as a
result of a negotiation rather than actual docuatemt of non-reimbursable Project costs
and increased the Bureau’s share by more thane® tirom what it was in 1974). This
percentage is picked up by Bureau of Reclamaticaramn-reimbursable cost of flood
control to protect roads and other public propdrouever the majority of costs are
utilized to keep farmland drained for the benefiirngators; and the formula used to
arrive at this percentage is not based on acts$ ¢elated to flood control pumping.

Rather than provide TID irrigators with an additdbsubsidy, steps should be taken to
determine what percentage of costs the federalrgowent should actually pay.
Subsidizing these pumping costs is not a good fisxpayer dollars and allows
irrigators to continue to drain Tule Lake Natiokdldlife Refuge wetlands for
commercial farming, a practice that is harmful itdiffe and should be phased out.

4. Debt Forgiveness SubsidyThere is currently a dispute between the federal
government and Klamath Project irrigators on theamh of Klamath Project capital

costs currently owed by Klamath Project irrigatlarshe United States, and on how much
of the leaseland revenue in the Reclamation Fundldibe applied to said capital costs.
Rather than protecting the U.S. taxpayer and détémgthe amount owed by Klamath
Project irrigators, the KBRA provides that witha@gtermining the amount owed it will
simply be forgiven (KBRA, Section 15.4.4 A). Thésinappropriate.

5. Leaseland Revenue SubsidyNot only does the KBRA promote leasing
approximately 22,000 acres of Tule Lake and Lowlantath National Wildlife refuge
lands for commercial farming and try to lock itfor the next 50 years, but it also
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changes the allocation of the leaseland reveneetidd 15.4.4 B and Appendix A,
Section H, provide that approximately 60% of theregenue from leasing refuge land
for commercial farming will go to the Reclamatiamél and applied to the benefit of
Project irrigators, either by covering costs of maining and operating Keno and Link
River Dams (a cost that should be born by Projedators), by reducing future capital
costs of the Project or by subsidizing power ctstsoth on and off Project irrigators.
By diverting these funds for these purposes, th&KBvill increase and broaden the
political support for continuing commercial farmiong these two national wildlife
refuges at a time many have begun to questionrdeipe. In addition 20% of the
revenues would go to USFWS and 10% to Tulelakgdtion District and 10% to
Klamath Drainage District, the two irrigation dists, whose customers commercially
farm the refuges. This will also create an agetepyendence on farming the refuges with
both the Bureau of Reclamation and USFWS, whichlvoake it harder to make the
changes that are needed on these refuge lands.isTdharmful practice that should be
phased out not used to subsidize Project operatiomsgators. Federal legislation is
necessary to implement this reallocation of leamkl@venues, as the provision is
inconsistent with existing law.

7. Link River and Keno Dam Operations Subsidy: PacifiCorp is not seeking a new
license to generate power at Link River and KenmDdhese dams also serve as
diversion structures that are relied on by Klanfatbject irrigators. Under the KBRA
Reclamation will be assuming all costs for opeatimk River Dam and Keno Dam for
Project diversion (KBRA, Section 15.4.5.AAt present, the costs of operating these
facilities are currently paid by PacifiCorp; howevence they are being used solely for
irrigation purposes, the federal government shaolbe picking up the full cost. Project
irrigators should be required to pay their shareegsired under current cost-sharing
laws.

Summary: Congressional action will be necessary to appabgifunds for these
subsidies and for legislation that will allow fedeagencies to enter into the special cost
sharing contracts, debt forgiveness, and leaskewehue sharing agreements. There is
no policy reason to give these subsidies to thgeBrarigators. It just gives Project
irrigators an unfair competitive advantage; hetppérpetuate some farming in the
Project, which would otherwise be economically n@aj encourages wasteful water
and power use; facilitates continued draining @fige land for commercial farming; and
discourages permanent water demand reductiort, @lSa taxpayer expense.

There has been a push over the last decade toeeRsualamation is doing a better job in
cost recovery on its projects. This would set @ fr@ecedent, make it more difficult to
balance the federal budget, and be at odds withpgravorking on Reclamation reform.
These provisions are not appropriate for a FEResatnt, and the irrigators have not
given up anything that warrants this type of speogatment.

The subsidies described above are merely a pasfidre benefits that the KBRA
attempts to deliver to Project irrigators. The KBRI&o delivers a water deal to the
Project water users that guarantees thawme water than is currently provided to the
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Project irrigators in drier years based on curflemt regulation required through
litigation under the Endangered Species Act. &, fia wetter years, the KBRA actually
guarantees more water to the Project irrigatons thay have historically used in 12 out
of the last 15 wet years. At the same time, th&kKKRloes not guarantee river flows for
ESA listed coho salmon, and the predicted rivenflainder the KBRA water deal are
often less than the best available science indidegk need.

In addition, the KBRA attempts to lock in commetdeaseland farming on national
wildlife refuges for 50 years, thereby underminthg Comprehensive Conservation Plan
process that will determine whether commercial fagms compatible with refuge
purposes as required by the National Wildlife Ref&ystem Improvement Act of 1997.

Congress should not confirm, approve, or ratifyKiBRA, nor should Congress direct or
authorize federal agencies to execute and beconteactually bound by the provisions
of the KBRA for the next 50 years.
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